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Abstract

Objective: This article explores the implications of legal regulation for medical discretion and decision-making in Norway
and Denmark.

Methods: The article is based on a cross-national cross-sectional survey exploring cardiologists’ assessments of patient
eligibility for specialist health care. Forty-two cardiologists in Norway and 48 in Denmark were presented with two
standardized case vignettes in the form of patient referrals and were asked to assess whether the patient was eligible for
treatment by a specialist, and if so, what waiting time would be assigned to the patient.

Results: Primarily based on descriptive statistics, our findings indicate interesting similarities and variations. While there
was only minor variation across the countries in cardiologists’ professional assessments about a patient with a more
severe condition, judgements of eligibility for specialist treatment varied for a patient with a less severe medical condition.
Moreover, Danish cardiologists distinguished between the more severe and less severe conditions to a much lesser extent
when assessing eligibility for specialist treatment. For waiting times, there was considerable variation at the general level,
from | week to 6 months. The assigned waiting times were on average double those for Norwegian cardiologists compared
with their Danish counterparts. Denmark’s legal standardization of waiting times appears to lead to shorter waiting times
than those prescribed by Norway’s legal regulations.

Conclusion: For a single clear overall intention with a new policy, simpler legal regulations may be more effective than
very detailed and specific requirements. If policymakers’ overall intention is for medical doctors to make complex decisions
involving the prioritization of patients, then more individualized regulations seem to be a better tool.
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Introduction framing of problems in legal and rights-oriented terms.’ The
main ambition of such legal reforms is to promote and protect
social goals such as patients’ equal access to health care ser-
vices.®”® However, at the general level, the introduction of
standardization and regulation in health care entails both
benefits and drawbacks for stakeholders. Thus, more precise
standards and regulations create more transparency, both for
health care providers and for patients. Among other
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implications, this means that patients obtain a more solid
basis for potential individual legal claims.® At the same time,
increased standardization may make it more difficult for
health care providers to consider a patient’s individual needs.’

The current scholarly literature on the regulation of
health care distribution and the prioritization of health care
resources is dominated by normative studies of the values,
norms and principles that should inform decisions on health
prioritization, and of prescriptive studies seeking to identify
the specific rules, standards and guidelines that prioritization
policies should be based upon.!*'> Knowledge based on
empirical analyses of these same phenomena is scarce.”'*
Thus, there are few empirical studies of the legal and admin-
istrative regulations at work, including the interpretations
and applications of assorted stakeholders, the complex inter-
play and tensions between the various instruments and
actors, and the overall distributive effects of the regulative
frameworks.'*

This study seeks to make an empirical contribution to this
field of study by exploring the implications of legal regula-
tions for medical discretion and decision-making. More
precisely, our intention is to explore whether and how cardi-
ologists’ professional judgements about patient eligibility for
specialist health care services vary between practising cardi-
ologists in Norway and Denmark. The reason for comparing
Norway and Denmark is that their institutional and legal
contexts are both similar and dissimilar. As members of the
same family of welfare states, Norway and Denmark are
characterized by similar welfare arrangements, including
universal access to health care.”!'>! At the same time, there
are noteworthy differences related to the content of recent
legal regulations for the allocation of medical services in the
two countries. In effect, this means that the discretionary
space'” delineating medical decision-making varies between
the two countries, and Norwegian and Danish medical doc-
tors practising in the same subspecialty must make and jus-
tify their professional judgements in accordance with slightly
different standards. Thus, if the relatively recent legal regula-
tions have the intended effects on medical decision-making,
two patients with identical symptoms could receive different
professional advice and medical treatment, depending on
the country in which s/he resides. Although this may not be
problematic from a legal and/or political perspective, it is
still contrary to the professional requirement for comparative
consistency, that is, reproducibility, in clinical judgements.'”

The main reason for choosing cardiologists as respond-
ents for this study was that cardio-vascular medicine is a
subspecialty characterized by a relatively high degree of pro-
fessional consensus, and this field of medicine was one of
the first to establish clinical guidelines.! Thus, to the degree
that their practice is grounded in their shared professional
knowledge, we could expect small variations in the assess-
ments made by cardiologists in Norway and Denmark.
However, if their clinical judgements are to some extent
guided by the different national laws and regulations in the

two countries of concern, we could also expect variation
across countries in clinical judgements. Another reason for
choosing this particular medical subspecialty is that cardiac
patients are one of the largest patient groups receiving treat-
ment in hospitals. For instance, these patients account for
about 15% of all hospital admissions in Norway.'®

To explore cardiologists’ professional judgements about
patient eligibility for specialist health care services, we con-
ducted a vignette survey among cardiologists in Denmark and
Norway. As part of the survey, the respondents were asked to
read two standardized case vignettes in the form of patient
referrals and to assess (1) whether the patient described in
the referral was eligible for (i.e. needed) treatment by a hos-
pital specialist, and if so, (2) what waiting time they would
assign to the patient. They were also asked to justify their
assessments.

This article is organized as follows. In section
‘Background’, we describe the background for the study,
comprising a description of the legislative frameworks in
Norway and Denmark and a short overview of previous
research in the field. Section ‘Methods’ describes the
research methods used in the study, and Section ‘Results’
presents the empirical results of descriptive statistical analy-
ses. Sections ‘Discussion’ and ‘Conclusion’ conclude with a
discussion and summary of the most important findings
from the study.

Background

We first describe the relevant legislative frameworks in
Norway and Denmark, with a focus on the two central con-
cerns of this article: the individual’s right to hospital treat-
ment and the waiting time for such treatment. Here, we draw
attention to some similarities and differences in the regula-
tions of the two countries. Then, we provide a short overview
of some previous research on the implications of the legal
regulation of medical practice.

Regulation of the right to hospital treatment and
waiting times in Norway and Denmark

In Norway, a patient’s right to necessary hospital treatment is
both clearly articulated and delimited by legislation. The
right to specialized health care in hospitals is regulated by
the Patient and User Rights Act (Act No. 63 of 2 July
1999) and is supplemented by the Prioritization Regulation
(Regulation of 1 December 2000 No. 1208, pursuant to
Section 2-1 seventh paragraph of the Patients’ and Users’
Rights Act): The patient is entitled to necessary health care
from the specialist health care services (Section 2-1 b, sec-
ond paragraph, first sentence). In Denmark, the Health Care
Act regulates the rights of the patient (Consolidating Act No.
1202 of 14 November 2014): Persons residing in the country
have a right to the health care regulated by the Act. The reg-
ulations in both countries express clear ambitions to provide
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patients with individual entitlements.” However, the content
of the right is not entirely clear in either country. The right to
necessary health care needs general clarification, and the
Danish Act is indeterminate when referring to health care
regulated in this Act and hospital care.’ In Norway, the
Prioritization Regulation explains individual entitlements to
specialist health care in more detail. It explicitly restricts the
patient’s right to hospital care based on cost-effectiveness
considerations, stating that the individual’s right to necessary
health care only applies if the patient can be expected to ben-
efit from the health care, and the costs are reasonable in
relation to the effect of the treatment. Compared with
Norway, a Danish patient’s right to hospital care is more
vaguely described in the Act, and the delimitation of the enti-
tlement follows principles primarily articulated in health
care policies and administrative principles and instructions,
which have a weaker legal status and thus provide the patient
with a weaker basis for an individual legal claim. In both
countries, the content of individual rights to treatment is
highly dependent on professional discretion.

Waiting times are a pressing issue in most welfare states,
including the Nordic ones. Both Norway and Denmark have
legal regulations on maximum waiting times for patients
before necessary treatment is provided. In Denmark, patients
referred to hospital care have an absolute right to treatment
after 1 month, unless an assessment based on medical dis-
cretion recommends earlier treatment. This means that
patients are given a maximum waiting time, which is good
for the purpose of predictability. The right to hospital treat-
ment within 1 month appears to be a strong right. In con-
trast, the Norwegian regulation in this area is far more
individualized and unpredictable as it relies almost entirely
on medical discretion relating to the individual patient: The
specialist health services shall, during the period of assess-
ment, cf. the Patient and User Rights Act section 2-2 first
paragraph, set a time limit for when the patient, at the lat-
est, shall receive necessary health care. The time limits shall
be determined on the basis of what is considered profession-
ally prudent and justifiable. However, it is considered justi-
fiable for hospital treatment to start within 12 weeks, which
is thus stated as a guideline for the start of investigation and
treatment.'*?* Regarding the regulation of waiting times, the
Danish Health Act seems to provide patients with a more
standardized and thereby stronger legal tool owing to the
provisions stipulating a maximum waiting time of 1 month,
which is supplemented with legally binding administrative
regulation.

In summary, it is important to note that the regulations in
both countries are highly dependent upon medical discretion
for their implementation. While the Norwegian regulations
provide rather detailed (although vague and open to medical
discretion) cost-effectiveness considerations to determine
and delimit individual rights, the Danish regulations are
formulated in more general terms and thereby leave greater
scope for professional standard setting and individual

judgement in accordance with political and administrative
guidelines and cost-effectiveness considerations.

The Norwegian and Danish legal regulations concerning
access to hospital care have both ‘strong’ and ‘weak’ aspects
with regard to the rights of patients relating to their clarity,
enforceability and independence from political and budget-
ary decisions.” However, Norway and Denmark use slightly
different legal instruments and regulatory strategies to imple-
ment the right to hospital care. In this respect, there is room
for flexibility in the Danish model that may be advantageous
in situations where it is difficult to standardize the assess-
ment of the required treatment. The Norwegian model helps
to create transparency about prioritization and prioritization
criteria, which are more opaque in the Danish model. The
reverse can be said in relation to waiting times; the Danish
regulations are more standardized and thus create transpar-
ency for the patient, while the Norwegian regulations depend
more on individual assessment, which can be less transpar-
ent for the patient.

A short overview of some previous research

As noted, the health care sectors in both Norway and
Denmark are characterized by extensive legal regulations.
Despite this, there are few empirical studies of the implica-
tions of these legal regulations. Among the few existing
studies from Norway is one from 2014 on the impact of indi-
vidual rights on the distribution of health care services in the
fields of orthopaedics and cardiology.! The study showed
that the formalization of rights to health care services has not
led to consistency in the actions of the medical professionals
who are supposed to implement the law. In addition, the
findings showed that the prioritization guidelines are used
differently; while some professionals reported that the legal
regulations affect their referral practices, others reported that
they do not, indicating substantial variation in the interpreta-
tion and implementation of individual rights in professional
practice.! Later studies have suggested that over time, the pri-
ority guidelines have reduced the previously identified varia-
tion to some extent,?' but that there remain large regional
differences within and between specialties.?? Furthermore,
in a survey of Norwegian hospital doctors, Bjorvatn and
Nilssen? found that 72% know about the priority guidelines,
but only 45% consult the guidelines when they are uncertain
about the treatment of a patient. In a survey of hospital doc-
tors, it was found that a combination of good knowledge of
the priority guidelines and a positive assessment of the previ-
ous revision of the guidelines were crucial for the guidelines
to influence doctors’ prioritization practices.?* There are also
more general studies of medical professionals’ beliefs and
values indicating that on the whole, medical doctors do not
consider the legal regulations to be negative.?>* Carlsen and
Bringedal®® found that Norwegian hospital doctors have
great confidence in guidelines from the health authorities,
and the greatest confidence in guidelines that the Norwegian
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Medical Association has helped to develop. Magnussen and
Brandt' noted that medical doctors want even clearer
guidelines.

This short overview highlights that we currently know
more about medical doctors’ general perceptions of the legal
regulations than about the implications that legal rules may
have for medical discretion and decision-making.

Methods

Respondents

Multiple strategies were used to recruit respondents belong-
ing to the target group of our study, namely cardiologists.
The respondent inclusion criteria comprised a specialization
in cardiology, or being a member of a Society of Cardiology
and having experience of assessing referrals for specialized
hospital treatment. In Denmark, the respondents were
recruited via the Danish Society of Cardiology, who distrib-
uted our survey to its members by email (including two
reminders). In total, we received 48 valid responses from
Danish specialists. The same recruitment strategy proved
unsuccessful in Norway. Therefore, we contacted all hospi-
tals in Norway and requested heads of the cardiology depart-
ments to distribute the survey to their colleagues. Despite
several reminders to the hospitals, we still obtained only a
small number of survey responses from Norwegian cardiolo-
gists, so we used all available channels (our own profes-
sional networks, web pages with contact information for
some of the members of the Norwegian Society of
Cardiology, article authors, etc.) to recruit respondents for
the study. In total, this recruitment strategy yielded 42 valid
responses from Norwegian specialists. Approximately, 14%
of the cardiologists in Denmark and 10% of the cardiologists
in Norway (as of 2017) were represented in our study. The
data were collected between October 2017 and December
2018. All the emails sent out to prospective respondents con-
tained information about the study and about their individual
rights as participants in a scientific study, thereby giving the
respondents the opportunity to make an informed decision
about participating in the study. To ensure the respondents’
anonymity, they received the same web link to access the
questionnaire. The data collection procedure was approved
by the Norwegian Centre for Research Data in 2017.

The majority of our respondents are male (approximately
70% in Denmark and 80% in Norway), and the average age
is 48 years in Denmark and 53 years in Norway. The respond-
ents were recruited from all the health regions in Denmark
and Norway, with around half operating in the capital
regions of their respective countries. At the general level,
our respondents constitute a very experienced group of car-
diologists, with an average of approximately 8 years’ experi-
ence assessing referrals for hospital treatment for the Danish
sample and 13 years for the Norwegian sample. Considering
our varying strategies for recruiting respondents, our 90
respondents from Denmark and Norway must be regarded

as convenience samples of cardiologists. This means that we
must exercise caution when generalizing the results from the
study to larger populations of cardiologists.

A vignette survey

This study — comprising a cross-national cross-sectional sur-
vey — was based on a questionnaire distributed among cardi-
ologists in Norway and Denmark that used case vignettes to
examine cardiologists’ assessments of patient eligibility for
specialist health care services. Case vignettes are descriptions
of people or situations, and they can be short and simple or
long and complex, and they involve either authentic or hypo-
thetical cases.?’ The use of case vignettes to elicit individu-
als’ knowledge, beliefs, attitudes, values and norms dates
back to the 1950s,% and today vignettes constitute an estab-
lished method both for studying clinical judgements in pro-
fessional contexts®!*? and for developing such judgements in
professional education.?? This method of collecting data helps
to standardize the stimulus across respondents, thereby gen-
erating reliable data that allow for comparisons across indi-
viduals and settings.”” Moreover, by adding context and
detail to the object to be evaluated by the respondents, it
approximates the complexity of real-life decision-making.?®
We employed two case vignettes in the form of patient refer-
rals by a general practitioner for specialist treatment in a
hospital.

To develop the case vignettes, we solicited and received a
number of randomly chosen and anonymous authentic hos-
pital referrals from two professors of medicine in Norway
and Denmark. Our original intention was to use these as a
basis for constructing hypothetical referrals to ensure that the
general structure and content of the constructed cases would
be as genuine as possible. However, after having scrutinized
our authentic hospital referrals and realizing that there was
indeed great variation in the structure and content of such
descriptions (no two referrals were similar), we decided to
select two of them for use in the study. To ensure that the
contents of the case vignettes were relevant, comprehensible
and valid, and that the client conditions described were not
so critical (or noncritical) that they would demand an obvi-
ous and uniform clinical assessment, the selection of refer-
rals and some minor revisions were conducted in cooperation
with three expert physicians from Denmark, Norway and
Sweden. Intending to incorporate some real-world variation
in the composition of referrals into the study, we deliberately
selected one longer and more detailed referral (referral one
[R1] and one fairly short referral (referral two [R2]). Figure 1
outlines these two referrals.

The respondents of our study (Norway, n=42; Denmark,
n=48) subsequently corroborated that the two case vignettes
were indeed characterized by high levels of external validity.
Thus, R1 was evaluated as ‘realistic’ (i.e. true to a real-life
hospital referral) by 83% of the respondents in both Norway
and Denmark and as ‘rather realistic’ by 10% of the Norwegian
respondents and 15% of the Danish. R2 was evaluated as
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R1

The patient is a woman born in 1960.

The patient’s main problem is chronic lung disease, bronchiectasis and she occasionally
uses long-term antibiotic regimens. She has also been diagnosed with hypoparathyroidism
and must take calcium supplements and Etalpha.

Her mother died at the age of 67 years of heart disease; her father had two heart surgeries
(at ages 71 and 77).

She has taken Simvastatin since 2006, at that time she had a total cholesterol level of 7.5,
now 4.8.

She has had blood pressure treatment for some years, using Enalapril 10 mg and
Amlodipine 5 mg, at the last control her blood pressure was 130/92.

Relevant: One month ago, she had some episodes of chest pain, during a prolonged lower
respiratory tract infection.

For several months she has been plagued with respiratory infection. She is much bothered
with mucus in the airways, but cannot easily cough it up. She is still using antibiotics, and
has used them for 16 days.

She has previously been told by the Lung Clinic that during such episodes she should use
antibiotics for at least 14 days, and longer when needed.

She has occasional palpitations and squeezing pains in the middle of the chest, and can
become slightly numb in the hands. The pain also comes while resting. No effect of Nitro?
Examination of blood pressure: 135/95 Pulm: normal. Cor: normal.

She has been here and at the lung department several times over the past two months
without mentioning the chest pain.

I would like to ask to control her heart and blood pressure, and assessment of whether the

R2

The patient is a man born in 1958.

He does not smoke, does heavy construction work,
has a good level of fitness, no angina or heart
disease symptoms.

Diagnosis: Essential hypertension.

It has been a little difficult to control his blood
pressure in recent years. He has been receiving
treatment for 15 years.

Now he takes Diovan cp 170/25 mg and
Metoprolol depot 100 mg.

He has had Zanidip without any effect on his
blood pressure. Blood pressure today was 160/105
measured with a home blood pressure device.
Cholesterol 5.2, LDL 3.2, HDL 1.0

S-creatinine 75 GFR> 60 urine stix blank
HbA1x44

Pro BNP 20

I would like to ask for further investigation of the
blood pressure by a specialist in hospital.

Kind regards

XX

Specialist in general medicine

pain is due to ischaemic heart disease.
Kind regards

XX

Specialist in general medicine

Figure |. The two referrals (case vignettes) employed in the study.

‘realistic’ by 64% of the Norwegian respondents and 69% of
the Danish respondents. It was considered ‘rather realistic’
by 33% of the Norwegian respondents and 31% of the Danish
respondents.

The data for the study were collected using a web ques-
tionnaire, which was identical across the two countries except
for the language used. The survey was conducted using the
online survey software Questback (https://www.questback.
com/). In the web questionnaire, the case vignettes were dis-
played one at a time, followed by an identical set of fixed-
choice and open-ended questions carefully formulated to
measure selected aspects of specialists’ assessments of patient
eligibility for hospital treatment (these did not include any
formerly validated scales). Most importantly, we asked the
respondents to assess (1) whether the patient described in the
referral was eligible for (i.e. needed) specialist treatment in
hospital, and if so, (2) what waiting time they would assign to
the patient. In addition, the respondents were asked to give
reasons for their assessments, as well as to evaluate whether
their assigned waiting times were short or long. Furthermore,
the questionnaire included some more general questions
regarding the respondents’ views about quality in hospital
referrals (data not included here), and some background ques-
tions (see Supplemental material for further details).

Statistical analyses

In the results section, we present univariate and bivariate sta-
tistics related to the respondents’ assessments of (1) whether

the patient described in the referral is in need of treatment by
a hospital specialist, and if so, (2) what waiting time would be
assigned to the patient. We also explore the respondents’ rea-
sons for these judgements, as well as their evaluations of
whether their assigned waiting times are short or long. The
presentation of results is structured to allow comparisons
between referrals (R1 and R2) and, most importantly, between
countries (Norway and Denmark). Any conclusions about
cross-national differences are based on broad and clearly dis-
tinguishable patterns in the data. When large differences
across countries are identified, they are accompanied by tests
of significance, which allows us to draw conclusions about
the robustness of the results.

Results

To explore and compare cardiologists’ professional assess-
ments of patient eligibility for specialized health care ser-
vices, we conducted a vignette survey of cardiologists in
Denmark and Norway. All respondents read and assessed
two case vignettes in the form of patient referrals. R1 con-
tained information about the patient’s gender, age, comor-
bidities, medical examinations and medications. The referral
also included information about the parents’ histories of
heart diseases, details of the patient’s current health condi-
tion and information about previous consultations. R2 con-
tained information about the patient’s gender, age, general
health status, comorbidities, medical examinations and med-
ications. Figure 1 includes the two referrals in full.
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Figure 2. Percentage of respondents who assess that the patient needs treatment by a hospital specialist (Norway, n=42; Denmark,

n=48).

Table |. Reasons for the assessment that the patient does not need treatment by a hospital specialist (absolute frequencies,

percentages in parentheses; multiple responses allowed).

RI R2

Norway (n=8) Denmark (n=8) Norway (n=27) Denmark (n=15)
Patient’s need for treatment can be 5 (63%) 7 (88%) 20 (74%) 14 (93%)
covered by a general practitioner
Condition is not severe 3 (38%) 0 (0%) 5 (19%) 2 (13%)
Personnel/capacity shortage 1 (13%) 0 (0%) 0 (0%) 0 (0%)
Other 2 (25%) 2 (25%) 10 (37%) I (7%)

The need for hospital treatment by a specialist

Figure 2 shows two bar graphs, one for each referral, dis-
playing the percentage of respondents asserting that the
patient described in the referral needs hospital treatment.

The large majority of respondents in both Norway (81%)
and Denmark (83%) agree that the patient in R1 needs spe-
cialist hospital treatment. However, there is disagreement
regarding the patient in R2, with 69% of the respondents in
Denmark maintaining that the patient needs treatment by a
specialist, while only 36% of the Norwegian respondents
hold that view. This difference between the two countries
with regard to R2 is statistically significant (y2, p=0.002).

The respondents who believed that the patients described
in the two referrals did not need treatment by a hospital
specialist were asked to indicate one or several suggested
reasons to support their judgement. Table 1 presents the
absolute and relative frequencies of each reason provided
in the questionnaire (please note that the analyses are based
on a small n).

For both vignettes and across countries, the major reasons
for refusing patient referrals for hospital treatment are that
the potential treatment can be covered by the patient’s gen-
eral practitioner and that the patient’s health condition is not
considered severe. For the patient in R1, some of the respond-
ents in Norway reported that the lack of diagnostic tests and
patient information in the referral were the reasons for not
offering hospital treatment to this patient. Several of the

respondents who checked the ‘other’ category added in
their own words that the patient’s diagnosis in R2 (hyper-
tension) should be managed by a general practitioner or by
a nephrologist.

Assigning waiting times for specialist hospital
treatment

All the respondents who assessed the patients described in
the two referrals as needing treatment by a hospital specialist
were asked to assign a waiting time to the patient. A com-
parison between the average waiting times assigned by car-
diologists in Norway and those in Denmark reveals both
consensus and variability in responses. If we compare the
assigned waiting times across referrals, both the Norwegian
and Danish respondents on average assigned longer waiting
times for the patient described in R2 (Norway: mean for
R1=10.3, mean for R2=12.8; Denmark: mean for R1=4.6,
mean for R2=6.0). However, comparing the waiting times
for each of the two referrals across countries, we see substan-
tial variability, with on average double the waiting time in
Norway compared with Denmark. The differences across
countries are statistically significant (¢ test, p <0.001). The
box plots in Figure 3, one for each referral, illustrate the vari-
ability of waiting times in each country.

A box plot splits a ranked distribution of data into quar-
tiles, that is, four groups of equal size. The divisions between
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Figure 3. Box plots displaying descriptive statistics for the recommended waiting times (in weeks) for hospital treatment
(R1: Norway, n=34, Denmark, n=37; R2: Norway, n= 15, Denmark, n=32).

Table 2. Reasons for the assigned waiting times (absolute frequencies, percentages in parentheses; multiple responses allowed).

RI R2

Norway (n=34) Denmark (n=40) Norway (n=15) Denmark (n=33)
Condition is less severe 17 (50%) 22 (55%) 10 (67%) 22 (67%)
Compliance with regulations 12 (35%) 18 (45%) 8 (53%) 13 (39%)
Personnel/capacity shortage 7 (21%) 8 (20%) 2 (13%) 10 (30%)
Condition is severe 6 (18%) 6 (15%) 2 (13%) 0 (0%)
Other 5 (15%) I (3%) 0 (0%) I (3%)

the groups are primarily illustrated by the mark in the middle
of the box (the median) and the top and the bottom of the box
(the upper and lower quartiles). The upper and lower whisk-
ers represent the maximum and minimum values of the dis-
tribution, given that these are within a certain range of the
upper and lower quartiles (a 1.5 interquartile range). If some
observed values are outside these limits, they are treated as
outliers and presented as separate dots in the graph. The box
plot is a useful way of comparing the variability of assigned
waiting times across Norway and Denmark. While a flat box
indicates high levels of consensus among the respondents
within a country, larger boxes indicate larger variability in
the responses. For R1, the median waiting times were
10 weeks (Norway) and 4 weeks (Denmark), and the sizes of
the boxes show fairly wide variability in the waiting times
assigned by the Norwegian respondents, as against a high
level of consensus among the Danish respondents. Indeed,
the majority (23/37) of Danish cardiologists assigned a wait-
ing time of 4 weeks to the patient described in R1. For R2,
the box plot shows the opposite pattern, with greater varia-
bility in the waiting times assigned by the Danish respond-
ents (median=4 weeks), and a fairly high level of consensus
among the Norwegian respondents (median=12weeks).
Roughly half (8/15) of Norwegian cardiologists assigned a
waiting time of 8 weeks. The mode values (not shown) were
identical across the two referrals: 12weeks for Norway
(R1=11/34 responses; R2=8/15 responses) and 4 weeks for
Denmark (R1=23/37 responses; R2=18/32 responses).

After they had assigned a waiting time for specialist hos-
pital treatment, the respondents were asked whether they
considered this waiting time to be short or long. In both
countries, and for both referrals, approximately half of the
respondents assessed their assigned waiting time as short,
while the other half considered it to be long. A closer look at
the relationships between the assigned waiting times and the
evaluations of waiting time length mostly shows positive
correlations of medium strength (Pearson’s r>0.39;
p<0.025), indicating that the longer the assigned waiting
time, the more inclined the respondent generally is to evalu-
ate it as long. An exception to this clear pattern was found in
the Norwegian respondents’ assessments of R2 (Pearson’s
r=0.14). This might be attributable to the low number of
respondents in the analysis (n=15), combined with the
small variation in the waiting times assigned by this group.
Curiously, the waiting times evaluated as short by the
Norwegian respondents are on average longer (mean for
R1=7.1weeks; mean for R2=12.3 weeks) than those eval-
uvated as /long by the Danish respondents (mean for
R1=6.0weeks; mean for R2=7.4 weeks).

The respondents were then asked to indicate one or sev-
eral reasons for their assigned waiting times. Table 2 pre-
sents the absolute and the relative frequencies of each of the
reasons provided in the questionnaire, and indicates that the
rank order is identical across referrals and countries.

Thus, while the most common reason for assigning a par-
ticular waiting time is that the patient’s health condition is
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not considered so severe, the second-ranked reason is that
the assigned waiting time complies with the legal regulation.
Lack of personnel and shortage of capacity were cited as a
third reason, most notably by the Danish cardiologists
assessing R2. Very few respondents supported their choice
of waiting time by citing the severity of the patient’s condi-
tion, and the majority of these relate to R1.

Discussion

At the general level, this study explored the implications of
legal regulation for medical discretion and decision-making
in Norway and Denmark. As noted, these two countries are
members of the same family of welfare states, but use slightly
different legal instruments and regulatory strategies to regu-
late access to health care and thus uphold the right to hospital
care. In both countries, the content of individual rights to
treatment is highly dependent on professional discretion,
although the Norwegian regulations explain individual enti-
tlements to specialist health care in more detail, while in
Denmark the right to hospital care is more vaguely described
in the Act. Both Norway and Denmark have legal regulations
concerning maximum waiting times for patients before nec-
essary treatment is given. In Denmark, patients who are
granted the right to hospital care have an absolute right to
treatment after 1 month, unless an assessment based on med-
ical discretion recommends earlier treatment. In Norway, the
individual rights approach is taken further in the regula-
tions, for example, in the object clause and concerning the
limits of patients’ rights and waiting times, according to
which each patient is entitled to an individual assessment of
the acceptable waiting time.® That said, it is considered jus-
tifiable for investigations and treatment to commence within
12 weeks. %%

This article is based on a cross-national cross-sectional
survey exploring whether and how cardiologists’ professional
assessments about patient eligibility for specialist health care
services vary between those practising in Norway (n=42)
and in Denmark (n=48). Respondents were presented with
two standardized case vignettes in the form of patient refer-
rals and asked to assess (1) whether the patient was eligible
for (i.e. needed) treatment by a hospital specialist and if so,
(2) what waiting time they would assign. The respondents
were also asked to justify some of their judgements.

Our findings indicate interesting similarities and varia-
tions across Norway and Denmark. First, concerning cardi-
ologists’ assessments of eligibility for specialist treatment in
hospital, the majority in both countries found that the patient
described in R1 was eligible for such treatment. However,
for the second referral, the picture was quite different. While
roughly two-thirds of Danish respondents found that the
patient in R2 needed to consult a cardiologist, only around
one-third of Norwegian doctors were of the same opinion.
That all respondents were provided with exactly the same
information about the patient’s condition raises the question

concerning what can explain such variation. If we consider
how the respondents used the information provided in the
referrals, the responses to a follow-up open-ended question
(data not analysed here) suggest that the Danish and
Norwegian medical doctors tended to emphasize (i.e. heed)
the same vignette information. This indicates that the medical
evaluations of the information stressed in the referrals were
similar for the first referral, which describes a patient with a
more severe condition, but different for the second one, in
which the patient’s condition is less severe. Furthermore, if
we consider the rankings of reasons for assessing the patient
as not eligible for hospital treatment, these were also similar
across countries. Thus, both Danish and the Norwegian cardi-
ologists primarily justified their assessments of noneligibility
by stating that the patient’s need for treatment could be cov-
ered by a general practitioner. One general conclusion from
the above results is that while there is only minor variation
across countries in medical doctors’ professional judgements
about patients with severe conditions, assessments associ-
ated with eligibility for treatment by a specialist can vary
when the patient’s medical condition is less severe. If we
compare the resulting patterns of assessments within coun-
tries, while the Danish doctors distinguished between the
more severe and less severe conditions to a much lesser
extent when making judgements about eligibility for special-
ist treatment, the opposite was the case for the Norwegian
doctors, who largely chose not to prioritize the patient with
the less severe condition. In this context, the concept of pri-
oritization entails that some patients are given the right to
hospital care while others do not receive the same right.?’
One possible explanation for the variation in assessments is
that the Danish regulation is more open-ended regarding the
specific conditions for who has a right to hospital treatment,
leaving more scope for medical discretion. In Norway, the
level of juridification regarding access and distribution of
hospital services is higher, with relatively specific priority
guidelines having been introduced to support medical doc-
tors making decisions about whether a patient is entitled to
specialist health care services.

Second, concerning the waiting times suggested for
patients found to be eligible for hospital treatment, we note
extensive variation at the general level, from 1week to
6 months, with large variations across Norway and Denmark.
In both countries, and not surprisingly, the average suggested
waiting time was longer for the patient with the less severe
medical condition (R2) than for the patient with the more
severe condition (R1). Nevertheless, for both referrals, the
average assigned waiting times were double those in Norway
compared with Denmark. Interestingly, the most frequently
suggested waiting time was the same for both referrals within
each country: 4weeks for the Danish cardiologists and
12weeks for the Norwegian cardiologists. These observa-
tions are consistent both with the Danish regulations, where
patients have an absolute right to treatment after 1 month, and
with the Norwegian guidelines, according to which a waiting
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time of 12weeks is considered justifiable. Notwithstanding
these overall differences, the rankings of reasons to justify the
assigned waiting time were similar across the two countries,
with many cardiologists stressing the patient’s less severe
medical condition and the fact that the waiting time complied
with legal regulations. In general, our results suggest that the
legal standardization of waiting times in Denmark seems to
lead to shorter waiting times than the legal regulations in
Norway, which are more detailed and which promulgate
stronger and more specified individual rights (i.e. each patient
is entitled to an individual assessment of an acceptable wait-
ing time). In addition, the cardiologists’ responses to a fol-
low-up open-ended question (data not analysed here) provide
further support for the hypothesis that the legal regulations
indeed affect the assigned waiting times. In fact, both groups
of cardiologists underscored that less severely ill patients
could actually wait longer than the maximum time limit for
hospital treatment, but that as a rule they are assigned shorter
waiting times in accordance with the regulations. This indi-
cates the risk of a skewed distribution in the allocation of
health care services, with diseases and conditions that can be
covered by a waiting rationale being given priority at the
expense of diseases and conditions where the need for treat-
ment is more chronic.’

As is the case with all social science studies, there are
some limitations to the present work, the most important of
which concerns the fact that our respondents include two
fairly small convenience samples. Thus, caution must be
exercised when generalizing the results to larger populations
of cardiologists. As previously experienced in research on
professional assessments, it is generally a challenge to
engage very busy professionals such as medical doctors to
participate in survey studies.’** However, considering that
cardio-vascular medicine as a subspecialty is characterized
by high levels of consensus in professional practice, there is
little reason to believe that the cardiologists who chose not to
participate in this study would make very different profes-
sional assessments than those who chose to take part.
Moreover, we doubt that cardiologists’ motives for not par-
ticipating in the study differed systematically between the
two countries. Bearing in mind the limitations associated
with our samples, but also drawing on the high levels of
standardization in our vignette survey design, we explored
the data using mainly descriptive statistics and have based
our conclusions about cross-national differences on broad
and clearly distinguishable patterns in the data.

Conclusion

The empirical findings from our study provide support for
the contention that regulations matter, but they also give us
reason to reflect on the various considerations surrounding
the implementation of legal regulations. If a new policy has
one clear overall intention, a simpler legal regulation may
work better than very detailed and specific requirements. For

example, our results suggest that if the overall goal is to
reduce waiting times for hospital care, the Danish standard-
ized regulation seems to be a better tool than the more indi-
vidualized Norwegian regulation. Simple standardized rules
also strengthen the patient’s legal position because they
increase predictability and clarify the basis for potential
complaints. However, these rules seem to have the side effect
that Danish doctors differentiate less between patients with
more severe and less severe medical conditions compared
with their Norwegian counterparts. Thus, if the policymakers’
overall intention is for doctors to make complex decisions
involving prioritizing patients, then the more individualized
Norwegian regulations seem to be a better tool. Then again,
the question about ow to prioritize patients is not uncompli-
cated. Indeed, bearing in mind that the distribution of health
care services is a major challenge, and one of the most
pressing issues of modern welfare states, the question about
how the national health services should prioritize between
and within various patient groups when capacity is limited
is crucial. Our study confirms that juridification processes
affect the scope of professional discretion and power in the
relationship between the welfare apparatus and recipients of
welfare services.

Acknowledgements

The authors would like to thank the Danish Society of Cardiologists
for cooperation regarding the survey. The authors would also like to
thank Bo Christensen, Sturla Gjesdal, Lene Holmvang, Marit
Wallander, Mette Hartlev, Even Nilssen, Cecilie Risge, Henriette
Sindring-Aasen, Benedikte Lunde Hvitmyhr, Ase Bjorvatn Sevik,
Maren Beate Ekenes, and participants of the RDV-seminar at
Western Norway University of Applied Sciences for invaluable dis-
cussions and comments.

Declaration of conflicting interests

The author(s) declared no potential conflicts of interest with respect
to the research, authorship, and/or publication of this article.

Ethical approval

Ethical approval for this study was obtained from ‘NSD —
Norwegian Centre for Research Data, project number 52895°.

Funding

The author(s) disclosed receipt of the following financial support
for the research, authorship, and/or publication of this article:
Financial support from The Research Council of Norway is grate-
fully acknowledged (grant number 229141).

Informed consent

Written informed consent was obtained from all subjects before the
study.

ORCID iD

Anne-Mette Magnussen 2/ https://orcid.org/0000-0002-9386-9340


https://orcid.org/0000-0002-9386-9340

10

SAGE Open Medicine

Supplemental material

Supplemental material for this article is available online.

References

1.

10.

11.

12.

13.

14.

Magnussen A-M and Brandt L. Individual rights and prioriti-
zation of health care. In: Aasen HS, Gloppen S, Magnussen
A-M, et al. (eds) Juridification and social citizenship in the
welfare state. Cheltenham: Edward Elgar Publishing, 2014,
pp. 102-120.

Sabik LM and Lie RK. Priority setting in health care: lessons
from the experiences of eight countries. Int J Equity Health
2008; 7: 4.

Rynning E, Arnardottir OM, Hartlev M, et al. Recent develop-
ments in Nordic health law. Eur J Health Law 2010; 17(3):
279-294.

Aasen HS, Gloppen SM, Magnussen A-M, et al. Juridification
and social citizenship: international law, democracy and pro-
fessional discretion. In: Aasen HS, Gloppen S, Magnussen
A-M, et al. (eds) Juridification and social citizenship in the
welfare state. Cheltenham: Edward Elgar Publishing, 2014,
pp. 277-299.

Blichner LC and Molander A. Mapping juridification. Eur
Law J2008; 14: 36-54.

Doublet D and Bernt JF. Retten og vitenskapen: En introduk-
sjon til rettsvitenskapens vitenskapsfilosofi [Law and science:
an introduction to the philosophy of jurisprudence]. Bergen:
Alma Mater, 1992.

Habermas J. Om det indre sambandet mellan réttsstat och
demokrati [On the internal relationship between the rule
of law and democracy]. In: Eriksen EO and Molander A
(eds) Diskurs, rdtt och demokrati: Politisk-filosofiska texter
[Discourse, law and democracy: political-philosophical texts].
Goteborg: Daidalos, 1997, pp. 63-74.

Teubner G. The transformation of law in the welfare state. In:
Teubner G (ed.) Dilemmas of law in the welfare state. Firenze:
De Gruyter, 1986, pp. 3—12.

Aasen HS, Hartlev M and Magnussen A-M. Right to hospi-
tal care and prioritization from a law and politics perspective
— the experiences of Norway and Denmark. Eur J Soc Secur
2015; 17: 409-435.

Daniels N and Sabine JE. Setting limits fairly: can we learn to
share medical resources? Oxford: Oxford University Press,
2002.

Holm S. Developments in the Nordic countries — goodbye to
simple solutions. In: Coulter A and Ham C (eds) The global
challenge of health care rationing. Buckingham: Open Press,
2000, pp. 29-37.

Landwehr C. Deciding how to decide: the case of health care
rationing. Public Adm 2009; 87: 586—-603.

Landwehr C. Procedural justice and democratic institutional
design in health-care priority-setting. Contemp Political
Theory 2013; 12: 296-317.

Aasen HS, Bringedal B, Baree K, et al. Styring, prioritering
og likebehandling — om bokens innhold [Governance, prioriti-
zation and equal treatment — about the contents of the book].
In: Aasen HS, Bringedal B, Bzroe K, et al. (eds) Prioritering,
styring og likebehandling: Utfordringer i norsk helsetjen-
este [Prioritization, governance and equal treatment — chal-
lenges in Norwegian health services]. Oslo: Cappelen Damm
Akademisk, 2018, pp. 12-29.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

Hartlev M. The raison d’étre of Nordic health law. In: Rynning
E and Hartlev M (eds) Nordic health law in a European per-
spective — welfare state perspectives on patients’ rights and
biomedicine. Leiden: Martinus Nijhoff Publishers, 2012,
pp. 49-66.

Magnussen J, Vrangbak K, Saltman R, et al. Introduction:
the Nordic model of health care. In: Magnussen J, Vrangbaek
K and Saltman R (eds) Nordic healthcare systems: recent
reforms and current policy challenges. New York: Open
University Press, 2009, pp. 3—20.

Molander A. Discretion in the welfare state: social rights and
professional judgment. London: Routledge, 2016.

Bjorvatn A. Private or public hospital ownership: does it really
matter? Soc Sci Med 2018; 196: 166—174.

Directorate of Health. Prioriteringsveileder — hjertemedisin-
ske sykdommer [Priority guideline — cardiac diseases], https://
www.helsedirektoratet.no/veiledere/prioriteringsveiledere/
hjertemedisinske-sykdommer (2015, accessed 8 June 2020).
Riska SH and Aasen HS. De juridiske rammene [The legal
framework]. In: Aasen HS, Bringedal B, Baeree K, et al. (eds)
Prioritering, styring og likebehandling: Utfordringer i norsk
helsetjeneste [Prioritization, governance and equal treatment
— challenges in Norwegian health services]. Oslo: Cappelen
Damm Akademisk, 2018, pp. 82—-107.

Johansson KA, Nygaard E, Herlofsen B, et al. Implementation
of the 2013 amended Patients’ Rights Act in Norway: clini-
cal priority guidelines and access to specialised health care.
Health Policy 2017; 121(4): 346-353.

Karstensen A, Handlykken EK and Andreassen G-1. Ventetider
og pasientrettigheter 2014 [Waiting times and patient rights
2014]. Oslo: Norwegian Patient Registry, Norwegian
Directorate of Health, 2015.

Bjorvatn A and Nilssen E. Rettslig regulering og faglig
skjennsutevelse i prioritering av spesialisthelsetjenester [Legal
regulation and professional discretion in prioritization of
specialized health services]. Tidsskr velferdsforsk 2018; 21:
18-38.

KvaleIA,Magnussen A-MandNilssenE. Prioriteringsveiledere
i spesialisthelsetjenesten: Rettslige og medisinskfaglige ans-
varliggjeringsmekanismer? [Priority guidelines in specialist
health service: legal and medical-professional accountability
mechanisms?]. Tidsskr velferdsforsk 2019; 22: 2013-2227.
Bringedal B and Carlsen B. Styring for kvalitet og likebehan-
dling: Norske legers syn pa styringsinstrumentenes betydning
[Governance for quality and equal treatment: Norwegian doc-
tors’ view of the significance of the governance instruments].
In: Aasen HS, Bringedal B, Beree K, et al. (eds) Prioritering,
styring og likebehandling: Utfordringer i norsk helsetjen-
este [Prioritization, governance and equal treatment — chal-
lenges in Norwegian health services]. Oslo: Cappelen Damm
Akademisk, 2018, pp. 166-187.

Carlsen B and Bringedal B. Attitudes to clinical guidelines —
do GPs differ from other medical doctors. BMJ Qual Saf2011;
20(2): 158-162.

Alexander CS and Becker HJ. The use of vignettes in survey
research. Public Opin Q 1978; 42: 93—-104.

Finch J. The vignette technique in survey research. Sociology
1987; 21: 105-114.

Soydan H. Using the vignette method in cross-cultural com-
parisons. In: Hantrais L and Mangen S (eds) Cross-national
research methods. London: Pinter, 1996, pp. 120-128.


https://www.helsedirektoratet.no/veiledere/prioriteringsveiledere/hjertemedisinske-sykdommer
https://www.helsedirektoratet.no/veiledere/prioriteringsveiledere/hjertemedisinske-sykdommer
https://www.helsedirektoratet.no/veiledere/prioriteringsveiledere/hjertemedisinske-sykdommer

Bjorvatn et al.

30.

31.

32.

Herskovits MJ. The hypothetical situation: a technique of field
research. Southwest J Anthropol 1950; 6: 32—40.

Veloski J, Tai S, Evans AS, et al. Clinical vignette-based sur-
veys: a tool for assessing physician practice variation. Am J
Med Qual 2005; 20(3): 151-157.

Converse L, Barrett K, Rich E, et al. Methods of observ-
ing variations in physicians’ decisions: the opportunities
of clinical vignettes. J Gen Intern Med 2015; 30(Suppl. 3):
586-594.

33.

34.

35.

Barrows HS. A taxonomy of problem-based learning methods.
Med Educ 1986; 20(6): 481-486.

Samuelsson E and Wallander L. Disentangling practition-
ers’ perceptions of substance use severity: a factorial survey.
Addict Res Theory 2014; 22: 348-360.

Wallander L and Blomgqvist J. Fat words or useful concepts?
Consensus and variation in conceptions of problematic drink-
ing in contemporary Sweden. Contemp Drug Probl 2019; 46:
241-264.





